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This memorandum summarizes Amtrak management's response to the allegations set forth in the 
Report (the "Willkie Report") commissioned by former Amtrak Inspector General [-"'red 
Weiderhold and authored by Robert Meyer from the law firm of Willkie, Fan- & Gallagher 
("Willkie Farr"). hi sum, the Willkie Report appears to have begun its review with the premise 
already established that "thepolicies and practices in question were 'inconsonant with the 
Inspector General [Act] and the standards of the IG community' and resulted in 'serious and 
unreasonable interference with OIG activities."' (Page i) Robert Meyer was asked to "examine 
these issues" and to "make recommendations for how to address them within Amtrak or 
otherwise." id, Apparently, Mr. Meyer was not asked to examine whether the facts supported 
the OIG's assertions. 

The Willkie Report acknowledges, at the end of a lengthy footnote, "We have not sought or 
received documents or information from the Board of Directors, Law Department, or any other 
Amtrak personnel, and we have not conducted any interviews of Amtrak directors, officers, or 
other personnel in connection with this report." (Page 4 fn. 7) 

This admission that the Willkie Report is one-sided, incomplete, and the product of obtaining 
only part of the story is at odds with the sober, earnest, and reasonable tone of the Report. It is 
also a profound indictment of the process by which the Willkie Report was compiled and 
diminishes the credibility and reliability of all that it contains. 

In short, the Willkie Report is simply a megaphone for the grievances articulated to Willkie 
parr's lawyers by the OIG and its personnel, The Willkie Report is based solely on whatever 
documents the OIG provided to the Willkie Farr lawyers, and whatever additional information 
the OIG chose to share, The complete and accurate record of the facts, as recited in this 
memorandum, demonstrate the following: 

□ No document or information requested by theAmlrak OIG has been withheld by the Law 
Department or, as far as the Company is aware, any other department of the Company. 

□ The Law Department does not pre-screen all Amtrak information and documents before- 
their production to the OIG. 

□ Only likely privileged, confidential or proprietary material is reviewed by the Law 
Department, and marked as such where appropriate, and then provided to the OIG, 
pursuant to EXEC-1. 

□ The Law Department does not make any determination as to what information or 
documents are responsive to any OIG request. The OIG has always been provided ali 
requested materials, No requested materials have ever been redacted. 

□ No document has been or can be withheld by the Law Department from either the 
Department of Justice or Congress. 
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D The Amtrak 01G has full access to all stimulus fund related documents, 

D Neither the Company, nor the General Counsel nor the Law Department has ever 
required having a Law Department attorney present for an OIG interview of an Amtrak 
witness or required that an Amtrak witness have legal counsel; no Law Department 
attorney has ever been present at an interview of an Amtrak witness. 

□ OTG personnel decisions arenot subject to Law Department oversight; the Law 
Department, upon request, provides legal guidance to Human Resources and the Board 
Chairman on the proper application of the law and company policies, 

D Nothing in the EXEC- 1 Policy established byAmtrak's former Chairman of the Board, 
nor the protocols agreed to and signed bythe General Counsel and Inspector General, 
infringes on the independence of the OIG orits ability to conduct investigations and 
audits within the scope of its authority. 

The remainder of this memorandum includes the facts that were not presented or considered in 
the Wilikie Report and demonstrates that Amtrak's policies and procedures are legal and 
appropriate and that the events and conclusions described in the Wilikie Report are not accurate, 
complete or fair descriptions of the incidents in question. When the Amtrak President & CEO 
was advised by the Amtrak Board Chairman that the OIG believed EXEC-1 and the Protocols 
contradicted the Inspector General Act, the General Counsel retained outside counsel 
experienced in these matters toevaluate the assertion. A copy of that memorandum is provided 
along with this Memorandum to demonstrate not only that the terms of the policy and protocols 
are completely appropriate and typical of whatis found in federal agencies, but, also, that the 
Amtrak Board Chair who in his "head of entity" capacity promulgated EXEC-1 was relying on 
expert counsel to work with him and inspector General Weiderhold to identify a policy that 
squarely fit within theparameters of the IG Act while balancing the responsibilities of both . 
Amtrak and its OIG and the requirement that the OIG maintain its independence from the 
Company. See Exhibit 1, M. Bromwich Memorandum, "Amtrak Inspector General Policy" 
(October 15,2008), 

B. General Comments 

The Wilikie Report relies on unsupported exaggerati ons and hyperbole even when such absolutes 
are not supported by the examples or source materia! provided, For example: 

□ The Law Department is characterized as a"document and information clearinghouse" for 
the OIG. (Page 64) This is untrue. 

□ The Wilikie Report claims that the "OIG's personnel decisions are subject to Law 
Department oversight ..." (Page 1) This is untrue. 

Q It is asserted that the "Law Department at Amtrak pre-screens all Amtrak documents 
before production to the OIG," (Page 1) This is untrue. 
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n it is asserted that the Law Department has "redacted] information from documents to be 
produced to the OIG." (Page I) This is untrue as far as information and documents 
requested by the OIG, The two supporting examples in the Report are instances where 
redacted Board meeting minutes were providedto the OIG. (Pages 41 and 44) The facts 
demonstrate that no requested materia! wasredacted and this production is consistent 
with the Company's history and practice with respect to productions of Board related 
material. OIG did not ask to review the material that was redacted,, which was not 
requested by the OIG and constituted unrelated material. 

U The Report states that with respect to an investigation of the Law Department's 

relationships with outside counsel (commenced in 2005 andstill uncompleted), the Law 
Department required the General Counsel to "be notified of, and approve, all document 
requests by the OIG to Law Department employees ." (Page 6) This is not true, and the 
Willkie Report does not cite to any supporting evidence that the General Counsel 
required all requests to be "approved" by her. The truth of this is that because Eleanor 
A-cheson became Amtrak's General Counsel after the period covered by the OIG's 
investigation, she was the only lawyer in theLaw Department not potentially involved in 
the OIG investigation and thus requested tobe the point of contact for document requests 
in order to coordinate the Law Department 's production and response - nothing more. 

□ The Report aiso claims that the OIG sought interviews of Law Department employees 
and that the Law Department required separate counsel for ali Law Department 
employees to be interviewed. This is not true. The OIG has had every opportunity - as is 
its right and our duty ~ to interview employees of the Law Department Employees who 
choose to be represented by counsel have such aright, although several Law Department 
employees have agreed to be interviewed and have been interviewed without benefit of 
counsel. " - 

The Willkie Report concludes that many of Amtrak's policies and practices have 
"unlawfully restricted the OIG's access to information and documents" "improperly 
subjected the OIG to the supervision ofthe Law Department," and "undermined the 
objectivity ofthe OIG's work product because of the appearance and reality of improper 
external political pressures on the OIG." (Page 8) The OIG has always had full and ■ 
unrestricted access to Amtrak documents, There has never been any Amtrak policy or 
practice that has restricted the OIG's access to any Amtrak information, regardless of its 
privileged nature. 

The wholly unsupported claim that the Law Department has "supervised" the OIG is not 
true. 

Q The claimed lack of objectivity attributed to the OIG as a result ofthe "improper external 
political pressures" put on the OIG is untrue- Indeed, these "improper external political 
pressures" are never identified. There is no evidence in the Willkie Report that supports 
this sweeping claim. 
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Setting aside the unfounded conclusions contained inthe Wiilkie Report, there is still much left 
to contend with due to what has been omitted. What the reader is left with is less than half the 
story and a misimpression of the work that is done to comply with the OIG's requests. 

1, Oversight 

One overriding theme throughout the Wiilkie Report is that it equates "oversight" with another 
party having any role or involvement in OIG activities at any ievel, The fact is that all Inspectors 
General must operate within certain constraints - all anticipated by the Inspector General Act, as 
amended (the "IG Act") - and develop a working relationship with the entity for which they are 
responsible. Most do so through professiona Interaction and open communication while 
respecting each other's independent responsibilities, while others rely on written policies, 
protocols and practices to guide both management and OIG personne 1 on the sort of professional 
cooperation and engagement thatserves both the OIG and interests and those of its agency, in 
this case the Company. The implication in the Wiilkie Report is that any rules - even those 
agreed to by an Inspector Genera! - are improper. There is no basis in the IG Act or common 
practice among Inspectors General forthis assertion, This is discussed inmore detail throughout 
this memorandum as the OIG's relationship with the Company is a recurrent theme throughout 
both this and the Wiilkie Report. 

2. OIG's Obligation to Balance Its Unquestioned Right of Access to. Amtrak 
Documents with the Company's Privil eged and Proprietary Iaformation 

The Wiilkie Report claims that "Section 6 of thepG] Act authorizes an OIG to have access, 
without limitation, to the internal information and records necessary to carrying out the IG's 
responsibilities." (Page 1 8) . In a similar vein, the Report asserts that "Congress made dear its 
intent that IGs have unfettered access to all information .. ." and that "Congress did not qualify 
the provision in any way," (Page 18) The 'words/' without limitation" and "unfettered" have 
been added here; they are not in the statutory text quoted" in the Wiilkie Report; As is discussed 
below, the OIG's grant of access to agency' information does not include the unqualified right to 
breach agency privileges and share confidential or proprietary information to the detriment- of the 
agency's interest, ■ ■ 

The directors and officers of the Company have a duty to protect privileged, confidential and 
proprietary information that belongs to the Company. The EXEC-1 policy and process 
appropriately execute the Board of Directors' responsibil ity to protect the corporate interests and 
rights of Amtrak, its board members, officers and senior management and reflects and utilizes 
the function and expertise of the relevant corporate officer (Amtrak's General Counsel) to 
execute this responsibility, asis done throughout the corporate world. It is a fundamental 
element of the structure of basic corporate governance. The section 5.3 policy and OIG-Law 
Department protocols were designed and written to respond to thefact that Amtrak is, at the 
same time, a corporation under, effectively, state law with all of the rights and interests of other 
corporate entities and, for certain purposes, a federal entity with an OIG. Accordingly, the 
policy and protocols serve the interests and respect the rights of the corporation and the interests 
and authorities of the OIG, without jeopardy or injury to either. Specifically on the latter point,. 
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no document or other form of information covered by any privilege or subject to any 
confidentiality interest has ever been withhe Id from the OIG or redacted in any respect. 

The Willkie Report assumes that the genesis of the Company's desire to protect its privileged 

information was a breach of that privilege, involving documents provided to the OIG, that 
occurred in 2006. That, assumption is incorrect, but it was an important event, The Willkie 
Report's discussion of the episode, involving the leak of privileged information contained in the 
Toothman Report is truncated and inaccurate. The Willkie Report acknowledges that the Law 
Department considered the leak of privileged information in connection with the Toothman 
Report to be "damaging to Amtrak," but the Willkie Report states that the"OIG maintains that it 
has neither been informed about nor is aware of any specific. Amtrak Segal matter adversely 
impacted by release of the information." (Page 32) 

The claim that the OIG has not been informed and is unaware of any specific Amtrak legal 
matter that has been adversely affected by the release is false. The OIG has been informed of 
potential adverse effects on Amtrak 1 s legal interests. On November 13, 2006, former General 
Counsel Alicia Serfaty sent a memorandum to the IG attaching an earlier memorandum she 
provided to the Amtrak Board ofDirectors regarding the breach of Amtrak' s privilege. See 
Exhibit 2, Memorandum from A, Serfaty to F, Weiderhold with Attached November 6, 2007 
memorandum to Amtrak Board of Directors rc Breach of Legal Privilege by OIG and 
Transportation & Infrastructure Committee (Nov. 13,2006). 



In her memorandum to the Board, Ms. Serfaty specifically noted that 




See Exhibit 2, Memorandum 

from A. Serfaty to F. Weiderhold with Attached November 6, 2007 memorandum to Amtrak 
Board ofDirectors re Breach of Legal Privilege by O.IG and Transportation ' & Infrastructure 
Committee (Nov. 13, 2006) at 1-2. AUjr^ime^ 

JUJmUBlH the impact of the breach of Amtrak' s privilege in that case could not be 
known or quantified. 

Moreover, to the extent the OIG is not aware ofany negative effect this disclosure had on any 
Amtrak legal matters would appear to be a function of the OIG's failure to investigate the 
circumstances leading to the leak. Former General Counsel Serfaty requested that the IG take 
appropriate action, but no such investigation has been forthcoming. 

To date, the OIG has provided no informati on to the Company regarding whether an 
investigation has been undertaken or the matter referred to the Integrity Committee of the 
PCIE/ECIE (now the Council of the Inspectors General on Integrity and Efficiency). 

It is, in any event, beside the point whether the OIG has been informed ofany specific legal 
matter that was adversely affected by the unauthorized breach of Amtrak 's privilege. Even 
assuming that Amtrak suffered no measurable harm from this particular instance of waiver, the 
potential for future unauthorized waivers by the OIG or its agents continues to exist. Amtrak 
cannot ignore this potential threat to its legitimate corporate interests. 
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3, Employee's &ight to Counsel 



The Wiilkie Report asserts that the Law Department "required that separate counsel be appointed 
at Amtrak's expense, to represent all Law Department employees to be interviewed." (Page 6) 
The facts are otherwise. There is no support in the Willkie Report to suggest that all Law 
Department employees were even entitled to counsel. Indeed, several lawyers in the Amtrak 
Law Department have agreed to be interviewe d by the OIG without benefit of counsel. The 
Willkie Report does not attempt to differentiate between those employees of the Law 
Department who, by reason of their status, would be entitled to have counsel provided pursuant 
to Amtrak's Bylaws and policies. 

On July 29, 2008, the General Counsel sent a memorandum to all Law Department employees 
advising them of the OIG Investigation and indicating that the Departme nt was fully cooperating 
in that investigation. See Exhibit 3, Acheson email with Attached Memo re OIG Investigation 
(July 29, 2008). The memorandum also states that Law Department employees are "free to 
speak with the OIG investigators and answer their questions" and that theyalso had the right to 
request counsel if they so choose. Nothing about that memorandum required Law Department 
employees to have counsel and clearly left that decision up to each individual employee. This 
was prompted by the OIG's behavior during investigative interviews and disputes relating to 
OIG reports of what witnesses said during its interviews. 

4, OIG Obligation to Comply with IG Act Reporting Requirements 

The Willkie Report itself discloses instances when the OIG failed to follow the requirements of 
the 1G Act. For example, according' to the Willkie Report, in late 2006, the OIG apparently 
reported to the House Transportation and Infrastructure Committee that the OIG was 
experiencing non-cooperation and/or significant hurdles from theLaw Department in connection 
with the OIG's investigation of certain invoicing and expense charges from the law firm Manatt, 
Phelps & Phillips, LLP ("Manatt"). this report apparently prompted referral letters from- 
members of Congress to. the U.S. Attorney General requesting that the Department of Justice- 
review potential "unlawful conduct" involving Amtrak's iegai team and outside law firms. 
(Page 33) See Exhibit 4, Letter to Attorney Genera! Gonzales (December 4, 2006), 

Despite former Amtrak Board Chairman Laney' s request that the OIG promptly provide him 
with information regarding the OIG's findings or conclusions regarding the allegations of illegal 
or inappropriate behavior, according to the Willkie Report, the OIG refused to provide such 
information on the grounds that the OIG's investigation was still ongoing. (Pages 33-34) See 
Exhibit 5, Laney Memorandum to Weiderhold & Peterson (January 3, 2007). Chairman Laney' s 
request to be promptly informed of the resultsof the OIG's investigati on was entirely appropriate 
and consistent with his "general supervisory" role over the OIG and the IG Act's directive that 
the IG "report to" and keep the Chairman "fully and currently informed." IG Act §§ 4(a)(5) & 
8G(d). 

The OIG's failure to bring its concerns initially to Chairman Laney, unless it had reason to 
believe that he. was somehow implicated in the "unlawful conduct," was inconsistent with the 
requirement in the IG Act to keep the Chairman "fully informed." Notably, the Willkie Report 
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does not state that the OIG everprovided a report to Chairman Laney at the conclusion of the 
OIG's investigation, 

Most importantly, this episode highlights the Amtrak OIG's skewed understanding of its 
reporting obligations under the IG Act. If the OIG was indeed experiencing non-cooperation or 
significant hurdles in the OIG's investigation of the Law Department, the OIG was required to 
notify Chairman Laney (not Congress) in the first instance if requested information was being 
"unreasonably refused or not provided" by the Law Department. IG Act § 6(b)(2), The WiUlde 
Report does not state that Chairman Laney was ever informed by the OIG of such problems. 

5. O HO Independence asid its Improper Role In Managerial Matter s 

A recurrent theme in the Willkie Report is that Amtrak Management - particularly the Law 
Department - has intruded on the independence of the OIG, The Law Department operates 
within the authority and direction of Amtrak's President & CEO and its Board of Directors. The 
policies that govern the Law Department's actions were reviewed and approved by those offices, 
See Exhibit 6, EXEC-1 (November 5, 2007), andExhibit 7, OIG-Law Protocols (October 10, 
2007) . 

The IG Act and the Quality Standards thatgovern Inspectors General set high ethical and 
professional standards for OIGs and contemplate ongoing and engaged communication and 
cooperation between OIGs and their agencies to serve their respective interests. The existence of 
policies, protocols and practices relating to such communi cation and cooperation does not 
interfere with the independence of an OIG. 

Furthermore, in pressing its claim of improper interference, the Willkie Report cites approvingly 
to the Comptroller General Standards for Auditor Independence. More specifically, the Willkie. 
Report cites (Pages 20-21)the following-standards: ■ 

□ "[T]he audit organization and the individual auditor, must befree from personal, external, 
and organizational impairments to independen ce, and must avoid the appearance of such 
impairments of independence." Section 3.02. 

Q "Auditors and audit organizations must maintain independence so that their opinions, 
findings, conclusions, judgments and recommendations will be impartial and viewed as 
impartial by objective third parties with knowledge of the relevant information." Section 
3.03. 

The OIG apparently did not share with Willkie Fair the ways in which the OIG's long-standing 
and deep involvement into management andoperational matters violated the Comptroller 
General's Standards on a regular basis. Nor, to our knowledge, did any of the OIG's reports on 
matters in which it played a management and operational role disclose impairments of the OIG's 
independence, as required by Comptroller General Standard 3.04. The Willkie Report goes on at 
great length (see Pages 25-27) to discuss the importance of auditor independence without any 
mention of the roles assumed by the OIG in management and operational matters that, in fact, 
significantly eroded its independence. 
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C. Analysis of Protocol aad Event s UMm gUn to the Protocol mAMW13m±. 

At the outset Amtrak directs the reader's attention tothe October 15, 2008 Bromwich 
Memorandum for a narration of the drafting of EXEC-1, as former Chairman and head of entity, 
David Laney Mr Bromwich and former Inspector General Fred Weiderhold exclusively 
participated in that effort. See Exhibit 1, M. Bromwich Memorandum, "Amtrak Inspector 
General Policy" (October 15, 2008). _ 
The Willkie Report suggests that concerns relating to the OIG's potential waiver ot Amtrak s 
attorney-client and other privileges first came to light in 2007, (Page 5) This is not accurate. 

The Protocol - and the initial suggestion for a protocol by the General Counsel in April 2007 - 
was not unprecedented, nor were the concerns about privilege waiver by the OIG unique to 
General Counsel Eleanor D. Acheson. In 1999, former General Counsel Sarah Duggin sent a 
memorandum to the IG regarding ways to preserve Amtrak* s privilege. See Exhibit 3, 
Memorandum from S. Duggin toF. Weiderhold re Attorney-Clie nt Privilege Issues (May 4, 
1999). 

In that memorandum, General Counsel Duggin stated that she was authorizing the disclosure of 
privileged information to the OIG with the understanding that, inter alia, "OIG will protect 
confidentiality of the information provided and ensure that no privileged or protected 
information will be disclosed to a third party absent specific written approval of Amtrak." 
The memorandum further stated that "[i]f OIG deems it necessary during the course of its work 
to make disclosures to a third party that may include privileged or protected information, OIG 
will first consult with the General Counsel about how to protect the privilege." 

The Willkie Report asserts thatat the May 2007 meeting among theOIG, the law firm of Fried, 
Frank Harris Shriver & Jacobson LLP -and two DOJ attorneys the "DOJ attorneys told 
Bromwich that the OIG's position was well grounded under the' statute and relevant case law and 
that the Law Department had anobligatian to consent to Manatt's production of the requested 
documents to OIG." 1 (Page 35) The Willkie Report also asserts that "the 'DOJ attorneys 
maintained that the Law Department's failure to cooperate would be contrary to law." (Page 35) 
These statements are materially misleading and incomplete. " , 

No one at the meeting questioned that the LawDepartment had an obligation to consent to 
Manatt's production of the subpoenaed information to the OIG. 2 Rather, the meeting was about 
what procedures could be put in place to ensure that Amtrak' s privileged information (given the 



iThcdateof the meeting wasMay 2, 2007.TheWillkie Report suggeststhat theDOJ attorneys were "[wo 

senior Fraud Section attorneys." TheFraud Section is pari of the Criminal Division; the two altorneyswho attended 

were with theCivil Fraud, Commercial Litigation Branch ofthe CivilDivision. 

2 The WillkieReport'sdescripUon of the OIG's dealings with "one ofAmtrak's principaloutside law firms 

I'Manattl" inaccurately suggests that theproduclion of responsive documents has been the source ofdelay in that 
investigation over thepast two years. (Page6) In fact.weunderstand that production was completed by Manatt in 
February 2008' a letter was supplied by counsel stating that production was complete; and theOIG never suggested 
that thefaiiureto supply a formal certificate of compliancesomehow rendered ^production incomplete, Contrary 
to thesuggestion of theWiilkie Report, the causesof endles s delays in ^investigation areknown onlyto theOIG. 
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nature of the information Manatt would be turning over to the OIG) couldbest be protected from 
inadvertent or unauthorized waiver, 

The primary concern of the DOJ attorneys was ensuring that the OIG could provide DOJ with 
any evidence, whether privileged or not, of potential criminal activity without any prescreening 
or other notice to Amtrak's Law Department, Amtrak's outside counsel, Michael Bromwich, 
made it clear at the meeting that the General Counsel was not concerned about the OIG's 
provision of privileged information to theDOJ without Law Department notice and fully 
understood DOJ's rights in that regard. Rather, he explained, the concern - based on prior 
experience ~ was with the OIG's providing privileged information to Congress (based on the then 
recent disclosure of privileged information to a third party) without a means for the Law 
Department to take reasonable steps to protect Amtrak's privilege in those cases when such 
protection would be appropriate. On that point, the participants in themeeting had a frank and 
productive discussion about relevant case authorities and possible approaches to address the 
concerns of both sides. 

The Willkie Report states that "[negotiations on a protocol continued with a new draft by the 
OIG, which incorporated the concepts discussed at the DOJ meeting." (Page 35) In fact, the 
meeting is where "negotiations" with the OIG ended. The OIG presented its draft protocol to 
Mr Bromwich as the OIG's "proposed agreement. " See Exhibit 9, E-mail from H. Peterson to 
M, Bromwich with Proposed MOU (Agreement) Attached (May 14, 2007). Mr. Bromwich 
responded two days later with some proposed revisions to that draft, but, rather than engaging m 
a dialogue about changes that would be acceptable to the OIG, the OIG's representatives 
declared in a subsequent teleconference that all of the proposed changes were "unacceptable." 
The OIG demanded that Mr. Bromwich redraft the proposed, changes for the OIG's 
consideration, even though the OIG's representati ves were unwilling to identify or discuss what 
was unacceptable about the changes which had been proposed, 

The Willkie Report states that, iri 'October 2007, Chairman Laney presented the IG with a draft 

protocol in which Mr. Laney had purportedly played a key role in drafting and that the IG 
"responded with a substitute draft," which was rejected by Laney. (Page 35) The "substitute 
draft" that the IG provided Laney was, in fact,the very same proposed protocol that the OIG had 
sent to Mr. Bromwich in May 2007. 

The Willkie Report also states that, after Chairman Laney rejected the "substitute draft" from the 
IG, the IG responded to the version proposed by Laney with a "few proposed 'changes.'" (Page 
35) 

The Willkie Report fails to mention that, months before the Protocol was signed by the IG in 
October 2007, the Law Department had produced privileged documents and had instructed 
Manatt to produce privileged materials pursuant to different and arguably less "onerous" 
conditions than those set forth in the Protocol. Amtrak documents were produced by the Law 
Department in June 2007 and Manatt concluded its production by February 2008. 

The Law Department provided privileged documents to the OIG with the understanding that the 
OIG would not disclose privileged documents outside the OIG(exeept to DOJ or Congress) 
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without prior notice tothe General Counsel. See Exhibit 10, Letter from M. Bromwieh to F. 
WeideThotd (June 19, 2007) at 3-4. These privileged document:; were provided on the 
understanding that the OTG could disclose privileged documents to DOJ without any notice to 
the Law Department, For disclosure to Congress, the Law Department requested prior notice 
"unless there are exigent circumstances," and in such cases, the OIG was requested to provide 
notice to the Chairman of Arntrak, but only if Congress did not object to such notice, 

Finally, the Law Department fully recognized that the OIG, from time to time, would need to 
disclose privileged information to third-party experts and consultants retained by the OIG, and 
the Law Department simply requested that the OIG obtain a confidential it y agreement with those 
third parties to ensure they would maintainthe confidentiality of such privileged information. 
Given that the Protocol wasmereiy an agreement between the IG and the General Counsel, the 
IG could have, but did not, contact the General Counsel to see whether she would agree to a 
different protocol, including a protocol that was more closely aligned with the conditions already 
agreed to by the Law Departme nt in the June 1 9, 2007 letter. 

D. Alleged. Instances pflpterference with OIG Activities 

The instances of alleged "interference" recounted in the Willkie Report are instances where the 
Law Department asked the OIG to adhere to existing Arntrak policies -including the Protocol 
that was signed by the IG and the 2007 EXEC-1 which was negotiated by and among then 
Arntrak Board Chairman David Laney, Michael Bromwich - who had been engaged by 
Chairman Laney for this work, and Inspector General Weiderhold. Although the OIG has 
reversed itself and believes thosepolicies to be inconsistent with the IG Act, there is nothing 
illegal about the EXEC-1 and Protocol and there was-nothing untoward or inappropriate about ■ 
the Law Department following those policies and expecting the OIG adhere to those policies. 

If the OIG wanted the policies to be rescinded or changed, .the proper course of action would -- 
have been to seek those changes - not to thwart Arntrak policy or to' ignore the IG's own 
agreement with the General Counsel, The Company found itself in the untenable situation where 
its OIG was unilaterally choosing not to comply with a Company policy because the OIG 
unilaterally decided it was improper. The OIG- the entity charged with ensuring Company 
employees abide by its policies in order to avoid waste, fraud and abuse - is itself violating the 
very policy it is charged with upholding. 

What follows is a description of the individual examples contained in the Willkie Report that 
purport to demonstrate how the EXEC-1 policy and protocols interfere with the OTG's 
independence. What the following descriptions demonstrate, however, is that the Willkie Report 
contains only a portion of the story. When the full story and allthe facts are known, it is clear 
that the OIG has received every document ithas requested and that there has been no 
interference with its independence or ability to perform its functions. 

1- Claims Department Da fe> 

The Willkie Report states that, after an OIG agent requested certain documents from an associate 
legal counsel in the Law Department, the OIG agent "believed that thedelay in providing these 
documents was significant." (Page 37) The Willkie Report gives no indication of what that 
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delay, if any, was or why the OIG agent believed the delay to be "significant." A timeline of 
what occurred demonstrates that not only was there no delay - the OIG agent's communications 
at the time indicate that he was satisfied with and appreciated the response. 



On January 8, 2008— W— an attorney in Amtrak's Law Department, met with| 
' ~~ in OIG Investigator and an attorney, and an assistant of the Amtrak OIG. At that time, 
requested the claims files for a number of individuals purportedly represented by a 





private sector plaintiffs' attorney in Crjj 
and their dates of injury was handed t. 




ist containing the names of nine individuals 
the conclusion of the meeting. 




Later that same day.g^^^^gsent pBBB an email asking forthenameof a claimant in a 
Texas derailment whom he had referred to intheir meeting. WhengHB|^y received no 
replyMie re-sent the email two days later on January 10, 2008. See Exhibit 11, Emails from 
MHHito — — 8 and 10, 2008). By Janua^T5^008, having still n ot received a 

:.r:s:.: I—mm—mJ seni a third email inform ingHWHHof the progress^fj 
efforts and requesting an answer to his inquiry. See Exhibit 12, Em ai 11 from J j BfflH 
(January 15, 2008), On January 16, 2008, more than a week l£er |fl||jffi |Bfinally replied that 
he lt did not recall inqui ring abo ut a Texas case" and thanked |^f^BB for the update. See 
Exhibit 13, Email from| 



(January 16, 2008). 

In the interim, working with a legaUssistan t. HHBMH ,iac] be g un gathering the files for 
review. On January 10, 2008, HHHH learned that ail but oneof the files wer^tated in 
Chicago and the re maining file w as in Los Angeles. See Exhibit 14, Email from HQ to I 
(Januar y 10, 2008). ^^ti^Hfr ]so learnec * that one of the dates of injury provided b) 

MBtt was incorrect. Arrangements were made to transport the fdes to Washington D.C. in 
order to conduct a review for privileged, confidential and proprietary material, prepare a log of 
such material, and copy the fdes. 

On January 23, 700ft HMMM advised fl SBH H j hat he would be notifyin g- the Genera l 
Counsel of his pending production of the requested files. On January 25, 2008, 
emailed to KSBSS^B a document entitled "Amtrak Office of Inspector General Request Tor 
Information or Materials Pursuant to Section 6(b)(2) of the Inspector General Act" threatening to 
"request action by the head of the designated federal entity" if thedocum en or a response were 
not produced by January 3L^0^^^e Exhi^^^gnail fromp|||y.o^ppj (January 25, 

documents, but "allowing time for copying and review of the material in accordance with the 
protocol agreed to by the OIG and the Law Department, a mor e realistic timetable for production 
is the week of February 4, 2008." See Exhibit 16, Email fr om |Q| (January 25, 

2008). Three days later, on January 28,2008,^^^K| wrote "Thank you for your prompt 
response. As long as the documents requested are provided to the OIG onor befonsFebruaiy 8, 
2008, your time frame is acceptable. Thanks again." See Exhibit 17, Email from^^Hto 
I (January 28, 2008). 



3 "Ciaims files" are LawDepartment files created when an employee, passcrigeror other Individual filesa 

tort claim for damages. These tiles contain numerous privileged documents and are the basis of the Company's 

defense against such claims, 
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On February 4, 200S, two box es containing the requested files in their entirety Jotelin^47 37 

pages were hand-de livered to— ■■ office. See Exhibits, Email fromaSSSto^B 
(February 4, 2008). fg/ggf^Smr^l alsothank you for your full cooperation in this 
matter" See Exhibit 19, Email fromHH to MM (February 4, 2008). • 

Twenty-seven days passed from the time when (herequest was first received until delivery. As 
stated above, thirteen of those days were delays attributable to the OIG. This request for claims 
files was the first production of documents for that department since the adoption of the 
Protocols and, consequently, it took slightly longer to process than it would today; nevertheless 
the files were delivered ahead of schedule. During the labor-intensive file-gathering and review 
process sg ^^^ B was continually kept informed and, except for the January 23, 2008 email, 



Ul DbWO, ,, j , 

communicated his appreciation and concurre nce with the timetable. Ultimately, the tiles were 
delivered ahead of schedule and ■■■■took noexception to th e time in which it took or the 
manner in which they were produced. The report's allegation that ! j 



[believed thai the 

delay in providing these documents was significant" is squarely contradicted by the facts. 



The Willkie Report also asserts that the associate legal counsel, apparently |MMM ' retused 
to provide" a subsequent request for Hor.iimen1 ^!imlssiLJhe request was made in writing, citing 
the Protocol and the 2007 Exec-I " (Page 37)MMHLlIUifi ised t0 pT0Vlde the 
documents unless the request^ was submitted h ^^^^^™^^|||^^j||f , ^ f ™ 

request to writing in order to ensure clarity and avoid miscommunicatio n and potential delay. 

~| flatly refused stating that his superiors in the OIG were of the opinion that they were 
^o^SnpeBed to reduce their request tc^ntmyndwere therefore unwhbnModo so. Another 
representative of the Law Department, ^H^HH spoke with BHHL^ tl7 to 

understand why the request c^^^^^ade.iri wntingjand was told ' otq 

It is common - and not problematic or an infringement on the OTG'sJndependence or access to 
information - for a party receiving a document request to ask for the request in writing. Written 
requests are used by investigative agencies to create shared and accurate understandings of what 
has been requested and what needs to be produced. Such written requests are standard practice; 
they are not an infringement on the prerogatives of an investigating entity. 

Moreover, as a matter of historical practice, OIGsent requests for documents in writing. It was 
not until the summer of 2008 that the OIG suddenly refused to provide written requests or 
confirmation of its requests. Even though no additional justification is necessary for written 



"Hnsteadof responding to the LawDepartment'soiitreach, about a m onth later, a federal gi-aiid jury 

subpoena from theU.S.Attorney for theNorthern District of Illinois (Chicago)was servedonAmlrak compelling 
the production of certain documents in the Chicago attorney investigation matter, When ■M COntacted the 
Assistant U S. Attorney (''AUSAjnamed in the subpoena to ask why thesubpoena had been issjed, theAUSA 
said that ithadbeen requested byMIMhe same OIG attorney wiio had a month earlierasked the Claims attorney 
for "followup". TheAUSAslated that the OIG advisedhim they required a subpoenabecause the Law Department 
wasuncooperative and they couldnot othmviseobtain documents from the LawDepartment. Not only wereno 
documents denied theOIG - no specific or described documents were even asked for just "fbllowup." 
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requests the Arntrak OIG had a history of creating confusion and misunderstandings by issuing 
scattershot oral requests for information. The request to put requests for documents in writing 
was designed to bring order to the process, Nothing in the IG Act precludes a good faith request 
for the OIG agent to provide a request in writing, Tn order to accommodate the OIG's refusal to 
put its requests in writing, Arntrak modified its practice so thatwhen an oral request is received, 
an email confirming the request is sent to theOIG agent so that both have a record of the 
recipient's understanding of what has been requested. OIG agents have occasionally 
acknowledged these confirmations while refusing to set forth the request in writing themselves. > 

The Willkie Report also describes a request by OIG Agent BB in June 2008 for reports from a 
database maintained by the Arntrak Claims Department, TrTrequest was very broad and 
general The Law Department requested that the OIG confirm its request in writing by 
iHpntifvin g exactly wha t inform ation it sought from the database. See Exhibit 20, Email from 
BB^fi to OIG AgentHjUl (June 30, 2008), Copies of the emails involved are attached and 
TKr^ow that the Law Department was attempting to comply with the OIG's request, but was 
seeking confirmation of their request in writing ||jjto^^^eryone ™ clear jj b ™* *° 

22° P Em°ai! froimAcheson mMMMM»Julv 2, 2008). What is left out of the Willkie Report, 
are the facts that the Law Department (Claims group) responded to the OIG's request by 
providing the OIG the basic report of the Claim's database for the period requested and a list of 
all the available fields that could be reported out of the database so thaUheCVjC^ould identify 
further information it wanted to receive. See Exhibit 23, Letter from ■HHU to Hi 
mim(j u | y 7 2008). Nothing more was heard from the OIG. Some time later, the General 
Counsel approached Inspector General Weiderhold after a Company meeting they had both 
attended to ask if the OIG had identified the claims files, or other information it needed and Mr. 
Weiderhold offered that the IG was not satisfied with the fields included in the report they 
received and wanted further information. - TheGeneral Counsel suggested that OIG staff and 
Claims meet review ail of the available fields; then' the OIG could identify the fields it wanted 
and Claims would provide that data promptly. Mr. Weiderhold stated that he thought that was a 
good approach. The Genera! Counsel followed upthat conversation with an e-mail to Mr. 
Weiderhold but nothing further has been heard from the OIG on this matter. See Exhibit 24, 
Email from Acheson to Weiderhold (July 29, 2008) 

The Willkie Report also includes a footnote with a quote from Senator Grassley about top 
officials at the Library of Congress allegedly interfering ininvestigations by, among other things, 
admonishing investigators about the "tone and focus" of their investigations and also recounts 
that in an e-mail, the General Counsel "characterized" an OIG agent's "tone as 'argumentative 
and'confrontational.'" (Page 38) The obvious implication is that the General Counsel was 
seeking with her e-mail to interfere in the OIG's investigation by criticizing the agent's tone, but 
the Willkie Report does not place any of this in context. 



5 TheWiilkie Report asserts that the LawDepartment provided claims reports (or at least" si mil ar 

information") to the NewYork Times pursuant to a FOIArequest but theLawDepartment required theOIG's 
request to be in writing before it would comply wilh titers quest. (Pages 37-38) If this circumstance isat all 
relevant to ihequestion ofwhether itwasreasonableof theLawDepartment to ask that theOIGput Us request in 
writing, it is that all FOIArequests are required to be made in writing. 
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The full context for the "argumentative and^COT^in^gtr' statement hy 01 Q staffer^ ^ 

Counsel Adieson's r esp^seJpQIGC^sel M "" J is this: "[T]he balance of the e- 

f or reasonsTmtaSot HPS^m!^ui- commitment - and our practice - of cooperating with 
your office, hi the time that I have been here, the Law Department has never declined to respond 
to the OIG and never declined to produce information to the OIG, so it is false and 
counterproductive to sugg^^^ejiave not been sufficiently responsive," See Exhibit 22, 

The final example contained in the Willki^eportin this category involves arg|uestj^lhe OIG 
to intervi ew a Law Depa rtment attorney, EHES on. very short notice. 
apprised MfflfflBfflSfflm nf \he, OIG's request and, as was his right under ArntraK's policies, asked 



to have legal counsel present with him at t he interview. When toid of these developments, the 
General Counsel's understanding was thatH— ^ was, at least in part, concerned about the 
accurate recording of what he would say in the interview. In order to expedite the Company's 
indemnification process entailing the engagement of an attorney, which can take a week or two, 
the GeiT£nu a CounseUuggested that an attorney from the Law Department's outside counsel 

nmvid i lwil^ reu a^Hiu n 50 long as there was n0 conflict When the 010 

i^oti^™ »m"!l IlilllHHBBi explained the situation, including that Mr. Weidcrhold had 
not notified the Genera! Counsel of this new investigation as was provided for in EXEC- 1 some 
ten months after its promulgation by the Chairman of the Board of Directors and head of entity 
for the OIG. The investigator stated th^^^ ^ ^n aware of the EXEC-1 provisions or the 

whTtl^^ be permitted. jtt^Mj confirmed to the OIG Agent that he was prepared 

to be interviewed but wanted legaTrepresenfaTi on at the interview and the* OIG Agent indicated 
they would not proceed with the interview. -. . 

Although much is made of the OIG's requests for Claims Department documents and access to 
witnesses, the fact is that no Amtrak document was withheld, all Amtrak employees- have been 
made available for interviews, and all were accomplished within the OIG's timeframes. 



2, 



The OIG's investigation into this matter involved privileged information. The financial advisor 
involved in the OIG's investigation, Babcocfc & Brown, had been engaged on Amtrak' s behalf 
by outside counsel for Amtrak. Thus, an attorney -client relationship existed - through Amtrak' s 
outside counsel - between Babcock & Brown and Amtrak. As noted in the Willlde Report, the 
General Counsel requested that counsel for Babcock & Brown provide her with copies of any 
potentially privileged and confidential Amtrak documents in Babcock & Brown's possession in 
accordance with the Protocol and EXEC-1 for review and appropriate marking prior to then- 
production to the OIG. 
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The Willkie Report notes that, following the Law Department's review of those potentially 
privileged documents, counsel for Babcock& Brown produced the documents without any 
redactions to the OIG. 

Absent from the Willkie Report, however, is an acknowledgement of how long that process took. 
In all, the process took just 9 days from when Babcock & Brown's counsel informed the OIG 
that it was ready to produce the documents until those documents were actually produced to the 
OIG following the Law Department's review. 

Similarly, the Willkie Report recounts that counsel for the former CFO would not produce 
Anitrak documents to the OIG without the Law Department's prior review for privilege. A true 
accounting of these events can be found in amemorandum written by the former Inspector 
General and the responses itgenerated. See Exhibit 25, Memorandum from Weiderhoid to 
Boardman (December 24, 2008)^Exhibit 26, Email from Acheson to Boardman (December 29, 
2008); Exhibit 27, Letter from ■■^Bto Weiderhoid (December 29, 2008); and Exhibit 28, 
Email' from Wlllli to Boardman (January 5,2009). Mr. Weiderhoid subsequently told m 
^■^H "We're good" and that he had been misinformed by his investigators. The Willkie 
Reportstates that the documents were produced to the OIG, but the report does not indicate how 
long that process took. In fact, the Law Department's review was accomplished in a few days. 

As for the documents from the Treasurer, it should be emphasized that according to theWillkie 
Report there were only two documents that were not initially produced to OIG by the Treasurer's 
counsel and that the Treasurer' s counsel stated that those documents contained potentially 
privileged material that would need to be reviewed by the Law Department. The Law 
Department, however, was not aware that the Treasurer's counsel was withholding those 
documents and immediately notified the Treasurer |s counsel to produce the documents when the 
OIG requested assistance in moving the' product! on forward. See EbM^g, Email from Stein 

(March 30, 2009); and Exhibit 31, Email from Weiderhoid to^|^(March 30, 2009). As 
noted in the Willkie Report, those two documents were produced in their entirety to the OIG 
within a month of the Treasurer's counsel first informing the OIG that the documents were to be 
reviewed before production and within days of the Law Department being provided copies for its 
privilege review. 

Although much is made of this review for privileged documents, the fact is that no Amtrak 
document was withheld and the review process added - at most - a few days to the production. 
All responses were accomplished within the OIG's timeframes. 

3. Mo yniban Stations Projec t Man a eel' 

The complaint in this section of the Willkie Report implies that Anne Witt, the then Vice 
President for Strategic Initiatives, declined to provide the requested personnel action 
documentation and that such material would haveto be provided by the Law Department. What 
the Report did not say was that these personnel documents were materials and resolutions 
considered and acted upon by Amtrak's Board of Directors and therefore were not in Ms, Witt's 
possession, but were instead in the poss ession ofthe Ge neral Counsel and Corporate Secretary, 
Eleanor D, Acheson. Ms. Witt told OIG—— that she did not have the documents and 
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would ask the Corporate Secretary about them. Upon learning that OIG BS|waatecl 
copies of this material, Ms, Acheson called him and left him a message, as he was on vacation, 
that she had the material available for him to pick up at his convenience. Contrary to the Willkic 
Report, none of the subject matter involving the requested personnel action was redacted. The 
documents included minutes from a meeting of the Board of Directors, Matters completely 
unrelated to the requested personnel action were removed because they were confidential Board 
personnel actions involving different individuals and departments. This is consistent with the 
practice between the Law Department and the OIG for twenty years and Shis is the first time 
there has been a complaint, The OIG has access to any and all documents within Amtrak. To 
avoid accidental release of confidential material, the Corporate Secretary's office has regularly 
removedmaterial that is non-responsive to the OIG's request. If the OIG had serious concerns 
about the material that was redacted, it could have inquired into what was redacted and why it 
was redacted. 

4. Shore Line Easi C o mmuter Rail Service Audit Issue, 

The Willkie Report implies that the Law Department reviewed the documents the OIG requested 
regarding this matter and caused an undue delay in the OIG's review. To be clear, the Law 
Department neither sought to review nor reviewed any documents or information requested from 
Strategic Partnerships by theOIG or provided by Strategic Partnerships to the OIG, in 
connection with the Shore Line East weekend service project in the spring of 2008, 

TheWilkie Fair Report summarizes OIG activities associated with an agreement between 
Amtrak and the Connecticut Department of Transportation under which weekend service was 
added to the Shore Line Eastservice that Amtrak was providing between New Haven and New 
London, While the Willkie Report states .that th at idea of weekend service was eventually 
dropped; in fact, weekend service was approved via the referenced. Senior. Staff Summary 36850 
on June 27, 2008, and this service was implemente d in time for the July 4, 2008 weekend. See 
Exhibit 32, Senior Staff Summary 36850 (June 27, 2008).""- Weekend Shore Line East service 
continues to this day. . 

The OIG did request information regarding this agreement on June 30, 2008, shortly after, the • 
Staff Summary had been fully approved. The representative of Strategi c Partnerships who was 
responsible for the Shore Line East agreement contacted a lawyer in the Law Department about 
whether the responsive materials needed to be reviewed for proprietary or confidential materia! 
by the Law Department, He was initially, and mistakenly, told yes, and the matenalwas 
forwarded to the Law Department on July 15^008. SeeExhi bit 33, Email from to 
HHHHBi r.nntaining email of same day from ||toBHI (July 15, 2008). A follow-up 
inquiry from Strategic Partnerships as to the status of the request resulted in a July 25 email from 
the lawyer h^u^w ^tjem ateriai did not require Law Department revtaj^g E)dg 34, 

25, 2009). Noreview by the Law Department was undertaken and the requested information 
was provided to OIG by Strategic Partnerships on August 4, 2008, See Exhibit 36, Email from 
HHfiw to IBBBI (August 4, 2008). All responsive documents were provided to the OIG 
mvolving the Shore Line Eastweekend service and no further request was received from the 
OIG. 
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5, Rail Sciences Investigation 



To a great extent, the complaints the Willkie Report makes with regard to this investigation are 
the result of the refusal by Rail Sciences Inc. ("RSI"), an expert consultant retained by the 
Claims group and its attorneys, and RSI's counsel to produce certain documents to the OIG on 
the grounds that such production would violate confidentiality agreements with other RSI 
customers and their refusal to allow the OIG tointerview any of its employees without counsel 
for the Law Department present. Neither of theseissues seems to be connected with or the result 
of any request, direction or advice from the Law Department. Regarding witness interviews, 
presumably RSI was relying on the fact that theOIG has no legal power or authority to compel 
witness testimony from outside vendors; the OlG's subpoena power is limited to obtaining 
records from outside parties. See IG Act § 6(a)(4). 



As noted in the Willkie Report, Amtrak notified the OIG that it would be reviewing and marking 
as privileged Amtrak documents in RSI's possession that qualified for protection consistent with 
the EXEC-1 policy and protocols. The General Counsel did so by Ietterto both RSI and the OIG 
dated March 31, 2008. See Exhibit 37, Letter from Acheson to RSI (March 31, 2008). The RSI 
privileged materials were reviewed, marked and returned for production. Itis also correct that 
RSI subsequently sent a letter to the OIG stating that it wouid not provide any further 
information to the OIG without the Amtrak General Counsel's express consent and would not 
permit RSI officials to be interviewed without Amtrak legal counsel present Amtrak's General 
Counsel immediately notified RSI's counsel by letter dated April 30, 2008 and the OIG that the 
Law Department's only .role was to review and mark privileged documents and that we had done 
that and had no other role thatshould be "understood, construed or characterized in any way as 
raising any concern about or objecting to any aspect of the OIG" s. inquiry in this matter." See 
Exhibit 38, Letter from Acheson to RSI (April 30, 2008) 

The Willkie Report fails to include Ms, Acheson's April 30th letter toRSI copying the OIG and 
setting the record straight on her prior letterand directing that RSI comply with the OlG's 
request for documents immediately with the appropriate privilege marks. The Willkie Report's 
failure to acknowledge the General Counsel's direction to RSI tocomply with the OlG's request 
for documents belies its implication that the Law Department was someho w assisting RSI in its 
efforts to limit its production. The facts demonstrate otherwise. 

Although the Willkie Report recounts that the General Counsel requested that RSI's counsel 
provide copies of "all" documents that had been produced and would be produced to the OIG so 
that the Law Department could review those documents for privilege, this is an inaccurate 
description of the General Counsel's direction to RSI as set forth in her March 31 st letter. It is 
clear in that letter that shewas directing RSI to provide her with copies of any Amtrak 
documents that may be privileged, confidential orproprietary. At no pointin that letter does it 
demand that RSI provide its entire production tothe Law Department prior to transmitting those 
documents to the OIG. 

Despite the assertions of the Willkie Report, the OIG received every Amtrak document that was 
requested. 



18 



j 

Exemption 5 
Commercial Privilege 



^lis a manufac turer o f concrete ties that has supplied Amtrak. Tor many years, Over those 
years, Amtrak and ■■have had a series of contract disputes over the performance of Ihose 
ties, and those disputes continue to this day. Many of the disputes could have resulted in 
litigation, and still may, absent a satisfactory resolution, Consequently, the Law Department has 
worked with several other Amtrak departments on these disputes over the years, Amtrak has met 
with 01G auditors and kept them up to dateon matters. Additionally, the Law Department has 
tried to facilitate OIG's document requests to ensure the documents were properly identified as 
privileged and confidential so as not to waive any rights Amtrak may have in the event of 
litigation. The OIG was apprised of this concern so they would be sensitized to the ongoing 
dispute and the possibility of litigation. 

The complaint raised in the Willkie Report is that the Law Department's June 17, 2008 
production was "responsive but incomplete" saying that it excluded certain inspection reports 
and redacted some of the documents, including minutes from a Board of Directors meeting. 
First, as to the inspection reports, there apparently was some confusion over the production of 
these, but the OIG was notified that the reports were in the possession of the Engineering 
Department - not the Law Department - and no oneat the OIG ever inquired as to whether the 
Law Department could assist inretrieving these reports or why thevhgd not been provided. 
Indeed, the Law Department provided every document related t0 H||| that was in its 
possession. Second, regarding the redacted Board minutes, a telephone call woukUjave 
confirmed that Amtrak had provided the section of th^oard minutes involving HH and had 
only withheld that portion of the minutes unrelated tofflBh consistent with the protocol that 
has been followed for decades. The OIG did not inquire as to what material was redacted or why 
it was redacted. All of the documents that were provided were marked - where appropriate - as 
privileged and confidential pursuantto the EXEC-1 policy and protocols. 

7. 



TheWillkie Report complains about the process by which the Company intends to comply with 
theOIG's request for documents related to the American Recovery and Reinvestment Act 
("ARRA") stimulus funds received by Amtrak. What the Willkie Report omitted is that the OIG 
was apprised of the steps the Company intended to take, that the Company requested that the 
OIG appoint a contact in order to discuss thatprocess and ensure the OIG's needs were being 
met, and that the OIG failed to respond until the Interim Inspector General was appointed. The 
first indication that the OIG had any concern about the ARRA production was when the 
Company received a copy of the Willkie Report. 

As noted in the Willkie Report, the Amtrak has identified its Chief Financial Officer as the key 
executive responsible for oversight of ARRA matters. On March 13, 2009, the Inspector 
General sent the CFO a memorandum outlining what he acknowledged to be a substantial 
document request that was intended to continue for at least the two-year period in which ARRA 
funds would be expended. See Exhibit 39, Memorandum from F. Weiderhold to DJ Stadtler 
(March 13, 2009). The CFO's office is not equipped to handle such a large-scale, company-wide 
production' and quickly asked the L ^ P Sg,^M M2||j sist in com P 1 y in g with the 01G ' S request 
Managing Deputy General Counsel B^^^^^B followed up on a telephone conversation 
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with an e-mail to the inspector General onMay 6, 2009. BBftBlBpd discussed the Law 
Department's coordination of the production of the Company's responsive documents but 
received no further response and in his e-mail requested that the Inspector General appoint 

production. See Exhibit 40, Email from ttBMl to Weiderhold re Document Production (May 
6, 2009). There was no response, 

On May 11, 2009, BBBHBI again wrote to thelnspcctor General indicating that the first 
search for responsive emails had retrie ved an extremely large volume of unresponsive materials, 
See Exhibit 41 , Email fromPP|Mto Weiderhold re Document Production (May 1 1, 2009). 
In that e-mail, asked that someone from the DIG meet with him to review the 

search paramelrstrW^Wised in order to reduce the volume of unresponsive emails. There 
was no response, 

On May 19, 2009 the Law Department sent a preservation notice to ali individuals in the 
Company likely to have AREA documents advising them of their responsibility to retain ARRA- 
related documents. ISMMMll l forwarded thatnotice to the IG^the next day to keep him 
apprised of the steps being taken. See Exhibit 42, Email from gjgglBj to Weiderhold with 
Attached May 19, 2009 Retention Notice (May 20, 2009). There was no response. 

The Wilikie Report appears to make four complaints about this document production: first, that 
the Law Department is involved in the production at ail; second, that the electronic documents 
were being converted in such a way as to eliminate their "metadata" ; third, that the Law 
Department was making its own decisions regardi ng the scope of the e-mails sought by the OIG 
and asking the OIG to narrow (he scope of itsrequest; and finally, that the Law Department 
would monitor the OIG's use of the documents through its outside vendor. None of these 
complaints withstands scrutiny, 

1. The Law Department was brought into the process because it is the only department in the 
Company with the experience indocument productions of this scope and duration and, thus, is 
best suited to respond to and manage such a large- document production, The CFO's office was 
initially trying to respond by assigning a secretary with one seniorexecutive providing oversight. 
It quickly became clear that the size of this production would overwhelm the CFO's resources 
and they lacked the expertise to organize thistype of production in a manner that would be 
complete and responsive. See Exhibit 43, Various emails Regarding ARRA production, The 
Law Department accomplishes these tasks daily when responding to discovery requests in 
litigation and has staff experts whose job is to collect responsive documents and produce them in 
an organized, coherent and complete manner that withstands the scrutiny of federal courts. The 
CFO concluded that as a practical matter, the Company would struggle to comply with its 
responsibilities under the ARRA and the OIG's appropriately comprehens ive request unless the 
task was taken on and managed by the Law Department. 

2. The OIG's March 13 lh request for documents did not request that metadata be maintained or 
provided, and the OIG has never requested that metadata be maintained or provided. The OIG 
on March 13 requested copies of all documents and, to the extent electronic copies were 
provided, that they be provided in their "native application," meaning the program in which they 
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were created so that the data could be reviewed. Although never requested, if the OIG would 
like metadata for any document - or all -thatcan be provided because every original document 
has been ordered to be maintained. Again, this issue was not raised with the Law Department 
before appearing in the Willkie Report. 

3. The May 11, 2009 e-mail from jjjpjjj tQt [ ie inspector General reveals that the Law 
Department was seekin g input from the OIG in order to meet the OIG's request. See Exhibit 41, 
Email fromBBBMto Weiderhold re Document Production (May 11, 2009). There is no 
indication that the Law Department was limiting the scope of the OIG's request nr trying to get 
the OIG to limit the scope of its request or do anything more than what typically happens in this 
type of electronic document production. See Exhibit 44, Project Manager Communications 
Outlining Process for ARRA Document Collection (Various Dates), 

4, The Willkie Report suggests that the Law Department will somehow monitor the OIG's 
activity by producing these documents through a vendor. To the contrary, the Law Department 
is adopting the same techniques used in litigation discovery. The Law Department will collect 
all responsive documents, load them onto a vendor's secure website, and then the OIG is free to 
download them and use them as they sec fit. Itis not expected that the OIG will use the vendor's 
website as an archive - unless the OIG chooses to - but will instead download the documents 
and then store and manipulate them as the OIG sees fit. The vendor is not monitoring the OIG's 
activities, although it may very well have an electronic record that the OIG did indeed download 
the documents that were produced much in thesame way a FedEx or UPS delivery will include a 
receipt that documents were delivered to the intended client. 

Amtrak is expending considerable resources to ensure that each and every stimulus related 
document is produced to the OIG. Amtrak takes its obligations in regard to the use of these 
funds very seriously and has expended significant effort to be able to comply with the OIG's 
requests for documents in as efficient and. prompt manner as possible. 

8. Recent Investigation of Cy ber _Intrugioft_ 

The Willkie Report states that "[a]t least onecontract employee who had contact with the Law 
Department during the investigation was explicitly directed by the Law Department not to 
inform or discuss the matter with anyone from the OIG." (Page 46) This particular incident 
involved an Amtrak computer server that appeared to have had suspicious malware installed 
through access from outside the Company, The claim that the Law Department directed at least 
one contract employee not to inform or discuss the matter with anyone from OIG is untrue. 

Contrary to Company protocol designed to respond to the potential of both criminal activity and 
jeopardy to the corporate interests of Amtrak, this matter was initially referred to the OIG 
without the required coordination with the Law Department. When the Law Department learned 
of this matter, it immediately retained an outside forensic expertymdiegal counsel to assist in the 
Company's investigation. Managing Deputy General Counsel gggH spoke with the 
Inspector General and apprised him of what the Law Departmentwascfoing and who had been 
retained. The OIG confirmed that the forensic expert was well qualified and asked that the OIG 
be kept apprised of their progress. ^^^ ^^^J indica ted that OIG would be provided with 
any material that was developed and that^^m^^ would provide it in a manner that would 
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maintain the Company's privileges during the investigation. See Exhibit 45, Email from 
Weiderhoid to Herrmann re Cyber intrusion Expert (April 9, 2008). The Law Department 
immediately made contact with the FBI in orderto ensure the Company took no steps that might 
compromise the FBI investigation. The Company was soon advised by the FBI that the criminal 
investigation was concluded with no findings and that no further action would betaken. The 
Law Department concluded its investigation and provided the OIG with a copy of the Final 
Report issued by the forensic expert. See Exhibit 46, Letter Transmitting Expert Report to Black 
(December 12, 2008). The Law Department has received no requests for information from the 
OIG regarding this incident that were not immediately provided, 

9. Salary Adjust m ents for the IG and OIG Staff 

The Willkie Report states that the Human Resources and Law Departments were involved in "the 
IG's recent efforts to grant salary adjustments to OIG staff," (Page 48) The assertion that the 
General Counsel has claimed authority to oversee OIG personnel decisions is wrong and without 
basis in fact. 

The Willkie Report ignores the terms of the 1999 Memorandum of Understanding signed by the 
IG and the HR Department. See Exhibit 47, OIG-Human Resources Memorandum of 
Understanding (June 30, 1999). Regarding pay and grade determinations, the IG specifically 
agreed in 1999 that the OIG "shall make pay-related decisions, provided that such determinations 
may be accomplished within the budget of the OIG in accordance with the general Amtrak salary 
guidelines and band/zone plan for positions as classified." Regarding bonus and reward 
programs, the IG agreed that "[a]n OIG sponsored bonus and reward program may be instituted 
only upon the approval of the Vice President-HR and the Chairman of the Board of Directors." 

The Willkie Report asserts that the General Counsel "objected to, among other things, the IG's 
decision to increase the salaries .of certain OIGstaff 5 and that, "[i]n attempting to reject the 
salary increases, the General Counsel took the position that she is the ultimate legal authority 
within Amtrak regarding interpretations ofthe Inspector General Act and OIG's personnel 
authority." (Page 7) 

The statement from the Willkie Report quoted above is false. The General Counsel took no 
position as is suggested on the salaries or salary increases of OIG personnel. The General 
Counsel provided requested legal advice to the Vice President of Human Resourcesand the 
Board Chairman, as is her job. As the chief legal officer of Amtrak, the General Counsel is the 
arbiter of legal issues facing Amtrak. 6 The Law Department became involved in the OIG 
personnel issues when the HR Department asked the General Counsel for legal advice regarding 
the proposed actions. See Exhibit 48, Email from Acheson to Green re General Counsel's 
Authority to Interpret Law (January 6, 2009). Thus, it was entirely appropriate for the HR 
Department to seek the General Counsel's advice as to whether the OIG's proposed actions 
comported with the law and Amtrak policy, including the 1999 MOU. 



6 This is a fundamental premise of organizational governance forfederai agencies and corporate 

organizations alike andwasrecently rec ognized in President Bush's signing statement in connection with his signing 

into law of thelnspectorGeiieral Reform Act ofZOOS. 
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In connection with this matter, the OIG, through an individual who is not an attorney, was 
pressuring Human Resources to make the salary adjustments sought by the OIG with lengthy 
purportedly legal memoranda. The General Counsel reminded Human Resources and the OIG of 
her exclusive standing to provide legal advice to the Company. 

The General Counsel never claimed authority to decide personnel matters for the OIG. Instead, 
upon their request, she advised the HR Department and other Amtrak officers as to whether the 
OIG's proposed personnel actions were consistent with the IG Act, Amtrak policies, and the 
budgetary authority provided tothe OIG by Congress. Moreover, it was the Amtrak Chairman 
and head of entity for the OIG who delineated the authority and lines between Amtrak Human 
Resources and the OIG. See Exhibit 49, Memorandum from Chairman Carper to Green and 
Weiderhold (March 5, 2009). As was made clear by the Chairman; 

[Tfhe OIG must follow company policies and procedures for any new position or 
vacancy in an existing position as any department would, (i) work with the Human 
Resources Department on a position justification and/or job description, (ii) follow 
Amtrak policies, rules and guidance on band, zone, salary and benefit determinations, 
posting of jobs, interviewing of candidates, and (iii) follow all other policies, rules and 
guidance for making such job offers, terms andconditions of employment, start date, etc. 
As is clear in the MOU, the IG retains the decision of which candidate to hire subject to 
Amtrak's equal employment opportunity policies and the IG may determine the precise 
salary within the band and zone established by the Amtrak compensation process. 

10. Distribution of ARRA Funds to OIG 

The Wiilkie Report mistakenly attributes the requirements for distributing ARRA stimulus funds 
to Amtrak and implies that Amtrak management was improperly withhoi ding these funds. With 
respect to the ARRA and the $5 million designated for Amtrak's OIG, it is not - and never was - 
Amtrak's position that expenditu res of such funds must be approved by Amtrak management. 
Amtrak ARRA funds are appropriated to the Federal Railroad Administration ("FRA") and then 
provided to Amtrak as a grant. FRA provides the funds to Amtrak under a Grant Agreement 
between FRA and Amtrak. The original Grant Agreement for ARRA funds assumed Amtrak (the 
grantee) would be responsible for the tracking and reporting onthe entire $1.3 billion (which 
includes $5 million for the OIG). The OIG raised concerns about Amtrak tracking and reporting 
their funds, and therefore did not draw downany of the $5 million. In light of the OIG's 
concerns, FRA and Amtrak agreed to amend theGrant Agreement so that the designated funds 
can be released to Amtrak's OIG without going through Amtrak's tracking process for ARRA 
funds. This amendment has been executed and the OIG has recently drawn down its funds and 
will account for its expenditure of the funds as required by lawand the Grant Agreement. See 
Exhibit 50, Timeline of Events Prepared by DJ Stadtler for Board of Directors and Exhibit 51, 
Amendment I to FRA Grant Agreement (July 21, 2009). 

All of this was known to OIG staff and it is unclear why they chose to conflate this issue 
between the OIG and the FRA into a dispute with Amtrak management, which was bound by the 
terms of the ARRA and its Grant Agreement with the FRA. 
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E. Recommendations^ Made in the WiiHrie Report 



1. QiG Should Be "Empowered" to Collect Documents Without Notification! to 
or Involvement of Other Departments 

This recommendation ignores the Amtrak OIG's undisputed entitlement to unrestricted access to 
Amtrak information and the fact that the OIG has always received ail requested documents. It 
also appears to eliminate legitimat e and essential core interests of Amtrak such as the protection 
of privileged, proprietary and confidential materials that parallel government agency interests 
such as executive privilege and security classified information. Just as federal agency materials 
subject to executive privilege status or security classification are identified by agency counsel 
before they are provided to their OIGs and arehandled subject to agency -OIG protocols designed 
to serve both the OIG's and theagency's interests, so should Amtrak materials which fail into 
the sensitive categories be identified by Company officers and directors having a fiduciary 
obligation to protect such materials through aprocess of identifying, marking and producing 
them subject to such protocols. Moreover, the Willkie Report recommendation ignores the 
practical realities of how documents are routinely collected and produced in order to properly 
respond to an OIG request. 

Under current policy, the OIG is empowered to collect documents without notification or 
involvement with other departments. The 2007 EXEC-1 states in the strongest terms that the 
"OIG shall have full, free and unrestricted access to ah Amtrak records, property or other 
materials necessary to conduct reviews, audits, inspections and investigations that are within the 
scope of duties of the OIG." 2007 EXEC-1 § 5.2. 

The 2007 EXEC-1 also instructs that ail Amtrak employees "are responsible for providing 
requested assistance and information to the OIG,"' including "cooperating] fully by disclosing 
complete and accurate information" and «notconceal[ing] information or obstructing] or 
misleading]" the OIG. 2007 EXEC-l'§ 7.1, _ 

As a practical matter, however, there will be occasions when department heads or managers, or 
even other Amtrak departments, will need to be involved in responding to OIG requests for 
information. Coordinating such efforts is both practical and efficient. 

The suggestion in the Willkie Report that blanket secrecy should be the norm for all OIG 
investigations or activities because of the risk of "spoliation" and "improper collaboration" by 
employees seems unnecessarily rigid, without acknowledging the many situations when such 
blanket secrecy is unwise or inappropriate. Nor, as a matter of policy and practicality, is blanket 
secrecy the normal practice in federal agencies. (Page 58) Very few OIG investigations involve 
alleged wrongdoing by Amtrak employees that would require the type of secrecy contemplated 
by the Willkie Report. Moreover, there are policies already firmly In place that prohibit 
spoliation of evidence or improper witness collaboration and other forms of obstruction. E.g., 
2007 EXEC-1 §§ 7.1 &7.2. 

Far from being inappropriate, the notice to department heads and managers included in the 2007 
EXEC-1 are, in fact, good and appropriate practices in most OIG investigations, ensuring 
coordination and efficiency. 
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In any event, the 2007 EXEC-1 specifically allows for those situations where the OIG "may 
equke that he department head maintain any necessary confidentiality" or, when n the 
uTgment of the Inspector General, such notification would ^^EC^ 3 

circumstances" to decide unilaterally notto provide such notice. 2007 EXbC-1 6 

2, Witnesses ShoiiH Not Be Allowed To Have Conngg L_Pre£gBL 

The Willkie Report asserts that it is "patently improper" for, among other things, Amtrak 
employees to have counsel present at OIG interviews where that employee s : counsel has been 
ffl^dpaldfcrbyAiiSn*. (Page 59) Tosupport this assertion, theWillkie Report crtes as 
"Sou guidance" an Office of Legal Counsel ("OLC") opinion stating accordmg to he 
mme Report) that "a federal agency may not indemnify an employee for legal represe, at. 
in connection with an inspector general investigation of possible wrongful conduct Page 59) 
Thl "ana ogous guidance" is not binding on Amtrak and directly contravenes Am rak's bylaws, 
„Mch provide for indemnification including payment of legal fees for certain employees in 
specified circumstances including investigations. 

The Amtrak corporate bylaws provide as follows: 

The Corporation shall indemnify and hold harmless its Directors, officers, employees and 
designated agents to the fullest extent permitted by law and these Bylaws An 
Kmitee, as defined in Section 9.01(b), shall be entitled to indemnification and 
advancement of expenses under this Sectionunless and until there has been a spectfic 
determination, pursuant to subsection 9.01(e), that he has not acted m accordance w th 
the standard of conduct set forth in Section 9.01 (c). See Exhibit 52, Article IX, Section . 
9.01 Amtrak Corporate Bylaws. 

More importantly, even on its own terms, the OLC opinion does not apply to Amtrak 
AUhouTh the Wmicie Report does not acknowledge it, the OLC opinion's conclusion that he 
federal ag ncy may not "retain and compensate private lawyers to serve the employees being 
nv st gated by the Inspector General" was grounded on the fact that there was no "explicit . 
ZhX" for the federal agencyin that ease to retain counsellor those employee,. As the OLC 
opinion stated : "At bottom, the question of representation is one that depends upon whether 
teTexists a fair basis for concluding that Congress has granted to your agency he authority to 
provide tinsel to employees who become subject to the type of administrate investigates 
initiated by your Inspector General." 

In stark contrast to the situation presented to the OLC, Amtrak •« bylaws explicitly require .the 
Wny to provide counsel for certain Amtrak employees. Notably, the Wllfae Report does 
not seek to distinguish between those witnesses identified inthe report who requested that 
counsel be present for their interviews and who were entitled, pursuant to Amtrak s bylaws, to 
such counsel at Amtrak's expense, and those witnesses who did not have this right. 

In fact all of the employees identified in the report who had outside counsel present for their 
Oiofnte'views were P entitled, as a matter of Amtrak', bylaws, to have counsel provided to them 
by Amtrak. 
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The Willkie Report in a footnote seems to concede that it would be proper for Amtrak to pay for 
counsel for an employee "under certain limited circumstances" (Page 60 th. 254), but the Report 
does not elaborate as to what those "limited circumstances" might be. The Willkie Report also 
posits that "serious. conflicts can arise whenLaw Department attorneys or outside counsel _ ^ 
purport to simultaneously represent Amtrak and Amtrak employees suspected of wrongdoing. 
(Page 59) It should be noted that at no time since 2005 - the period covered by the Willkie 
Report - has any Law Department attorney satin on an interview of an Amtrak employee 
without the consent of the OIG, 

The mere potential for conflicts of interest is no reason to impose a blanket prohibition on having 
counsel retained and paid for by Amtrak represent employees who are interviewed by the OIG, 
Every day thousands of private sector employees around the country are interviewed by 
government investigators or counsel for private litigants where the company's counsel represents 
both the company and the employee being interviewed. On those occasions where _ 
representational conflicts do arise between the company and the employee, those conflicts are 
addressed and separate counsel retained as appropriate. 

3. OIG Should Decide What Is Privileged 

The Willkie Report recommends that "OIG itself is capable of identifying privileged and 
confidential information that it collects in the course of its investigations" and, thus, the OIG s 
attorneys, not the Law Department," should be"empowered" to make privilege determinations ^ 
"in the context of OIG activities." (Page 60) Onthe face of it, this suggestion violates Amtrak s 
interests and rights in its privileged and confidential informati on and to have ita chief lega 
officer provide the Company critical advice on those matters which is her role to do. As stated 
earlier, it is the exclusive role of Amtrak's General Counsel, its chief legal officer to give legal 
advice to the Company; no aspectof that responsibility may be delegated to the OIG The OIG 
has no institutional competence to identify Amtrak's privileged, proprietary, or confidential 
information A system in which the OIG has primary, responsibility for identifying and _ ^ 
protecting Amtrak's privilege interests would vest in the OIG a pure management function that is 
incompatible with the OlG's mandate under the IG Act, outside its institutional competence to 
perform, create a conflict of function and interest and jeopardize the Company's interests.. 

Generally speaking, the power to waive a corporation's privilege rests with the corporate 
decision maker at the time the waiver determination is made, whether it is the corporation s 
board or its officers, and, in Amtrak's case, these powers are vested in the Board of Directors and 
delegated as set forth in the bylaws to officers of the Company. In light of this structure any 
decision that could affect Amtrak's ability to protect its privileges can only be made by the full 
Board or, to the extent there has been a delegation, the Company's officers. 

On matters of privilege, as with all other matters of legal advice, it is the duty of the General 
Counsel to advise on legal matters and, in addition, she is best positioned to make such 
judgments and to protect the interests of the Corporation. If the OIG were to be charged with 
protecting Amtrak's privilege interests, the OTGwouId be operating under an inherent conflict of 
interest The OIG has its own statutory interests and responsibilities and in its function is always 
potentially at odds with Amtrak and, at times, isactually at odds with Amtrak. For tins reason as 
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well, the OIG is singularly ill-equipped to playthe institutional role of deciding when to waive 
Amtrak's privilege interests. 

Federal agency OIOs routinely are required to work with other departments within their 
espective agencies to protect sensitive material. As a point of reference, other OIGs frequently 
ondurtinvestigations involving highly-classified materials. In those investigations, the decision 
wheth to declassify certain information as part of the OIG's public reports ,s ukunately made 
^counsel to the agency that originated the information, and not by the OIG. This arrangement 
/fo 1 onsL^ with L IG Act and in line with the PCIE/ECIE's 2003 admonifion that 
Inspectors General «res P ect[] the value and ownership of pnvleged, confid en Pal or class fied 
information received." See Exhibit 53, PCIE/ECIE, Quality Standards for federal Offices of 
Inspector General (October 2003) at 6. 

The rationale for not permitting OIGs to make unilateral declassification decisions is the same as 
the rationale for not permitting the Amtrak OlGto make decisions about waiving Amtrak s 
a tomev-client privilege. OIGs are not the proper entities to make judgments as to whethei 
SXtM or otherwise confidential and, if it must be released, how that should be 
"tside of the Department of Justice or Congress. In these circumstances, OIOs have an 
institutional bias to release, rather than protect, information. 

In the past the Amtrak OIG has proven itselfincapable of adequately protecting Amtrak's 
Prituege interests. The Toothman event illustrates the problem of leaving Amtrak's pnvilege ,n 
the hands of the Amtrak OIG. 

The Willkie Report itself recounts that "the OIG authorized Toothm an to disclose to the [House 
Transportation and Infrastructure] Committee any information, including any pnvdeged or 
eonXial information, relatingto 'the Amtrak/DOT OIG Joint Review report [Toothman s 
ndlndent expert report, and the separate ongoing TM Committee inquiry of the An** Law 
Department, but only on the condition that Toothman 'specifically .denf fy the information as 
privileged and/or confidential and notify the Committee accordingly. (Page 11) 

There are a number of very troubling aspects to this story thathighlight the OIG's inability and 
(in this particular instance) failure to protect Amtrak's corporate interests First, without any 
authority to do so, the OIG unmistakably took itupon itself to waive Amtrak's privilege. And 
despite the OIG's apparent attempt to limit the scope of the waiver only to Congress under 
clearly established law, a waiver of privilege as to one third party is a waiver as tc .all third 
parties so any attempt to restrict the waiver to Congress and exclude any other th d party was 
ft lie 'in any event, this attempt to limit the disclosure of privileged information a so proved to 
be ineffective in this case, since the privileged information was eventually leaked to the Legal 
Times. 

Second and more strikingly, the OIG apparently delegated responsibility for identifying and 
maXng privileged and confidential information to the OIG's outside agent - someone outs, 
of Amtmk who has no personal or institutional responsibility or connection with Amtrak. Such i 
delegation of responsibility is without authority and inappropriate. 
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Exemption 5 
Commercial Privilege 



The release of privileged documents associated with the Tooth man Report was not an isolated 
incident Amtrak recently learned that the Amtrak OIG released privileged materia! to an outs.de 
entity without first notifying Amtrak's Law Department of its intention to do so when the OTG 
knew that Amtrak, through its Law D epartment, has been and remains deeply involved m a 
collateral matter regarding the—concrete ties. This entity was not the Department of _ 
Justice Congress or another law enforcement agency - but an Amtrak contractor with no private 
right lo the documents. Amtrak learned of this release from the entity, which is apparently 
considering legal action against Amtrak based on the documents that were provided. Amtrak 
OTG is reported to be seeking the return of these documents to the OIG, but the damage to 
Amtrak's interests has been done. Had OIG staffpropedy executed its responsibilities to protect 
Amtrak's privileged material and comply with the terms of EXEC-1, OIG staff would have 
worked with the Law Department on the matter and it is likely that this event wouid not have 
occurred. 



The Willkie Report suggests that a new EXEC-1 should be adopted. (Page 62 and Exhibit D) 
The new EXEC-1 recommended by the Willkie Report is a version previously drafted by the 
Amtrak OIG It is not a document that was prepared by Willkie Farr. The Willkie Report 
suggests that the new EXEC- 1 should be adopted, in part, "to align Amtrak's OIG policies with 
those of the Department of Justice " Other than this passing reference to DOJ policies, he 
Willkie Report does not identify in any way how the proposed EXEC-l would augn Amtrak s 
OIG policies with the policies of the DOJ. 

There are a number of problematic and inappropriate provisions included in the EXEC-1 
proposed by the OIG beyond those addressed inSections 2 and 3 above. The OIG recommends 
that Amtrak policy require Amtrak employees to give sworn statements to the OIG when 
requested This proposal is Unadvised for a number of reasons. Imposing this requirement 
raises' concerns in terms of potential consequenc es for employees and the OIG should an Amtrak 
employee refuse to provide a sworn statement. The application of a penalty to Amtrak _ 
employees based on this requirement raises concerns of an increased risk of constitutional claim: 
brought by employees under aBivens theory, which allows individuals to bring claims for _ 
damages against Federal Government agencies for constitutional violations, See Bivens v. Six 
Unknown Named Agents, 403 U.S. 388 (1971), 

This is a concern for the Company, not the OIG, because any discipline required to be imposed 
as a penalty for failing to provide a sworn statement to the OIG would be imposed by the 
Company (The OIG itself has noauthority to discipline Amtrak employees.) It employees 
were to be disciplined for failing to comply with this provision, they may assert that the 
Company violated their constitutional rights under color of federal law, See Lebron v. National 
R R Passenger Corp,, 513 U.S. 374, 394 (1 995) (holding, in a First Amendment case, that 
Amtrak is "an agency . . . of the United States for the purpose of individual rights guaranteed 
against the Government by the Constitution"). 



In addition Amtrak's bylaws entitle Amtrak employees tobroad indemnification rights, 
including the payment of attorneys 1 fees by Amtrak, A requirement that employees sigi 



ign a sworn 
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statement could entitle them to legai counsel paid for by Amtrak to advise them on whether to 
sign such a statement when it has been demanded by the OIG. 

The OIG would like Amtrak employees to be required - apparently in all instances - to keep "ail 
information related to an OIG investigation strictly confidential," including keeping such 
information from "the employee's supervisors. " The IG Act does notauthorize the OIG to 
prohibit an employee from speaking with anyone else. Such a prohibition raises serious 
concerns about employee rights. To the extent such a prohibition would be designed to avoid the 
obstruction or impairment of OIG investigations, It is framed too broadly. It should properly be 
limited to discussions with others who the employee believes - or is told by the OIG - to be a 
likely witness during the investigation. Maintaini ng strict confidentiality of OIG activities is an 
appropriate limitation in some cases, but only where there is some legitimate basis for concern 
that such notification would impair or impede themvestigation, In short, that prohibition should 
be the exception, not the rule. 

Blanket confidentiality for OIG investigations is not the norm within the IG community and 
should not be the norm for Amtrak. In fact, professional standards for OIGs strongly suggest 
thai OIGs should engage with management and inform management of their activities. 
Specifically: "The OIG should make a special andcontinuing effort to keep program managers 
and their key staff informed, if appropriate, about the purpose, nature, and content of OIG 
activity associated with the manager's programs. These efforts may include periodic briefings as 
well as interim reports and correspondence." See Exhibit 53, PCTE/ECIE, Quality Standards for 
Federal Offices of Inspector General (Oct. 2003) at 30. 

5. The Chairman Should _Iss_jje._a New Directive To Amtrak Employees 

The Wiilkie Report recommends that the Chairman issue a "directive" to ali Amtrak employees 
along with a new EXEC-1 policy to "highlightQ" that OIG requests should no longer be "routed 
through" the Law Department. -(Page 62) The premise for 'recommending this directive is false. 
Tt simply is not true that "so many .Amtrak departments and employees now operate under the 
requirement that OIG requests be routed through the Law Department." _ (Page 62) 

The proposed items to be included in the directive recommended by the Wiilkie Report are either 
redundant of provisions already included in EX EC- 1 or should be rejected as ill-advised. 
The 2007 EXEC-1 already includes statements regarding the importance and role of the OIG 
within Amtrak, and it requires Amtrak employees to respond promptly and completely to OIG 
requests. The proposed blanket secrecy that the directive would impose on Amtrak employees 
regarding OIG requests are unwarranted for the same reasons thatapply to the similar provisions 
in the EXEC-1 recommended by the Wiilkie. Report. 

Finally, including an "assurance" in the directive that the OIG would coordinate with the 
Chairman before the release of privileged or confidential information in OIG "reports" does 
nothing to ensure Amtrak' s privilege will be protected (the "directive" would not be "policy"), 
nor would the proposed solution address the practical problem of how to ensure Amtrak' s 
privileges are, in fact, appropriately identified and protected throughout the course of an OIG 
investigation or audit. To the extent that this is another attempt to recommend that the OIG take 
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on the duties and responsibilities of Amtrak's chief legal officer to identify and protect the 
Company's privileged and confidential informal! on, it is objectionable for the reasons discussed 
in Section 3 above. 

6. The Protocol Between the IG aaid the. General Counsel Should Be Rescinded 

The Willkie Report recommends that the Protocol be rescinded because it "restricts the ability of 
the OIG to conduct investigations and make disclosures as maybe required under the IG Act or 
requested by Congress." (Page 63) Thisrecommendation is apparently founded on several 
perceived problems with the Protocol. 

First, the Willkie Report claims that paragraph 3 of the Protocol would "prohibit the OIG from 
gathering information (whether or not privileged or confidential) from one Amtrak vendor and 
then, without prior Law Department notification, asking questions of another Amtrak vendor 
using information learned from the first." (Page 63) This claim is meritless ~ there is no basis 
for reading the Protocol to prohibit the OIG from asking a vendor questions based on 
information the OIG gathered from another vendor. The Protocol is concerned with the 
unauthorized disclosure of privileged and other sensitive Amtrak information outside of Amtrak. 

Second, the Willkie Report claims that the Protocol "would also permit the Law Department to 
redact or limit disclosure of reports to third parties other than the Department of Justice." (Page 
63) With or without the Protocol, the Law Department has neverclaimed the authority to redact 
information being transmitted by the OIG to Congress (or other third party), so this suggestion is 
baseless. In any event, theProtocol does not authorize the Law Department to redact 
information. Rather, the Protocol states thatnotice to the Law Department should be made to 
"afford the Law Department reasonable opportunity to" identify privileged information and then 
"take appropriate action to restrict -.or limit disclosure of such information." 

Consistent with the Law Department's practices inthe past (especially with regard to disclosures 
to Congress), the range of options available for "appropriate action" to protect confidentiality 
includes discussing the matter with the requesting party in Congress, making arrangements With 
Congress to maintain confidentiality, seeking a reasonable accommodation with the OIG 
regarding the disclosure, and seeking to obtain aconfidentiality agreement with the third party, 
among other options. 

TheWillkie Report states elsewhere that the Protocol "restricts the OIG in the future from 
engaging and sharing Amtrak information to third-party consultants." (Page 36) 
This reading of the Protocol is unnecessarily narrow and certainly is not a construction of the 
Protocol asserted at any timeby the Law Department. Had the OIG ever communicated this 
concern to the Law Department, the General Counsel would have agreed that third-party experts 
or consultants engaged by the OIG in carrying outits mission clearly fall within the scope of "the 
OIG" for purposes of access to Amtrak's privileged information within "the OIG." 

To the extent the OIG believes that a fair reading of the Protocol would prohibit sharing 
information with third parties, this perceived problem could easily have been addressed by the 
OIG. To date, however, the OIG has not contacted the General Counsel to seek a revision to the 
Protocol to address this concern. 
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The failure to seek a modificati on' to the Protocol - or to confirm that General Counsel and the 
OIG both did not read theProtocol to impose such a restriction - is all the more surprising since 
the Law Department had previously specifically recognized the OIG's legitimate need to engage 
third-party experts or consultants and, from time to time, share privileged information with those 
experts or consultants. See Exhibit 10, Letter from M. Bvomwich to F. Weiderhold (June 19, 
2007) at 4 (requesting on behalf of the Law Department that, should the OIG engage third party 
consultants or experts, the OIG obtain confidentiality agreements to protect the confidentiality of 
privileged material), 

Contrary to the Willkie Report's suggestions, the current Protocol ensures that the OIG has 
access to all Amtrak information regardless of its privileged or confidential nature, while at the 
same time ensuring that the Law Department, which has the institutional responsibility to protect 
those privileges for Amirak, can do so. 

This arrangement is fully consistent with the 1G Act and in line with the PCIE/ECIE's 2003 
admonition that Inspectors General "respect [] the value and ownership of privileged, 
confidential, or classified information received," See Exhibit 53, PCIE/ECIE, Quality Standards 
for Federal Offices of Inspector General (October 2003) at 6, 

7. The Chairman Should! Schedule Regular Meetings with the IG 

This recommendation seems at odds with the OIG's proposed rewrite of the EXEC- 1 policy 
which removes the Inspector General's reporting obligation - the same obligations that are 
required by the IG Act - from the EXEC-1 policy, 

While the Willkie Report asserts that the OIG must "be free of supervision from and 
entanglements with the management' and operations of the entity that it oversees" (Page 3) and 
focus solely on the critical. features of OIG independence and objectivity, the Willkie Report 
ignores the IG Act's requirement- that the OIG keep the head of the establishment, as well as 
Congress, "fully and currently informed" about serious problems at Amtrak. IG Act. § '4(a)(5), 

8, "Seve n-Day Le tter "/Reports to Congress 

The Willkie Report recommends that the Inspecto r General report the issues identified in the 
report in "either its next-filed semiannual report or in a 'seven-day letter."' (Page 2 and 64) 
This invocation of the "seven-day letter" misconceives the role and function of that seldom-used 
tool by ignoring the vital role played by the Amtrak head of entity (Board Chairman) in this 
process. 

Section 5(d) of the IG Act provides that theIG "shall report immediatel y to the head of the 
establishment involved whenever the Inspector General becomes aware of particularly serious or 
flagrant problems, abuses, or deficiencies relating to the administration of programs and 
operations of such establishment." Thus, the seven- day letter is designed to alert the head of the 
entity, in this case the Chairman of Amtrak, to "serious or flagrant problems, abuses, or 
deficiencies." It would then be the Chairman's responsibility to "transmit any such report to the 
appropriate committees or subcommittees of Congress within seven calendar days, together with 
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a report by the head of the establishment containing any comments such head deems 
appropriate." 

This structure was designed to alert the Chairman of Amtrak, priorto notification to Congress, of 
such problems. This is a tool rarely used in the IG community because the structure of the IG 
Act is designed to promote, indeed ensurecooperation and collaborati on between the heads of 
the organizations and the OIG. Such cooperation and collaboration are impossible when the OIG 
fails to keep the Chairman of Amtrak fully andtimely informed of its issues or concerns. 

The Willkie Report asserts that the 2007 EXEC-J and the Protocol "would presumably prohibit 
any reporting of Amtrak information to Congress other than in a semiannual report or seven-day 
letter ..." (Page 51) In fact, the limitation, as acknowledged in other parts of the Report, 
applies solely to Amtrak information that is confidential, classified, proprietary, or privileged 
and would not prohibit reporting of such information but is designed to deal with "how". 

The Willkie Report refers to the requirement toreport such problems in the first instance to, in 
the case of Amtrak, the Chairman, but the emphasis remains on transmitting the information to 
Congress rather than providing notice of the alleged serious or urgent problems to the Chairman. 
(Page 14) As a point of information, the DOJ OIG has never, in its 20 years of existence, issued 
a seven-day letter. Issuance of seven day letters, which the Willkie Report fails to acknowledge, 
is an extraordinary remedy and therefore very rare. 

F, Conclusion 



It is clear that the relationship between Amtrak and the Amtrak OIG is not as good as either 
would hope. The Company has answered the allegations asserted in the Willkie Report and is 
taking steps to rebuild a working- and cooperative relationship as soon as'-possible. See Exhibit 
54, Board Resolution re OIG Search Committee and Task Force (July 8, 2009). 
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